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W A S H I N G T O N ,  D . C .  2 0 5 4 8  

DATE: S e p t d e r  17, 1984 

MATTER OF: Railway Systems Engineering 
corporation 

DIGEST: 

Complaint that firm was improperly excluded from 
competitive range based on weaknesses in pro- 
posal in comparison to competition is without 
merit where firm has not shown that exclusion 
from Competitive range was unreasonable. 

Complaint regarding deficiency apparent on the 
face of a solicitation in procurement funded 
with federal funds must be filed prior to the 
closing date o f  receipt of proposals. 

In grant-funded procurement, where complainant 
chooses not to raise certain issues with 
grantee and where grantor thereafter d e c l i n e s  to 
consider these issues under its protest 
procedures, GAO a l s o  refuses to review these 
matters since such action would tend to under- 
mine the effectiveness of grantor's grant 
administration function. 

Railway Systems Engineering Corporation (RSEC) 
requests our review of  the action of the Sacramento Transit 
Developnent Agency (STDA) in the award of two engineering 
consultant projects to support Sacramento's l i g h t  rail 
transit development program. 
federal grant funds from the Urban Mass Tr8nSpOrtat$On 
Agency (UMTA), Department o f  Transportation, pursuant to 
UMTA grant project No. CA-29-9004. R S E C  contends that 
STDA's "short listing" process, i.e., the process by which 
STDA selected firms in the competitive range  with which to 
conduct discussions, was defective since it eliminated the 
more qualified firms from the competition. 
undertaken pursuant to 40 Fed. Reg. 42406 (September 
1975). 

STDA is a recipient of 

Our review i s  
12,  
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We find that RSEC's complaint is without merit. 

The request for proposals (RFP) was sent t o  those 
firms determined by the STDA staff to possess the necessary 
qualifications to accomplish the required work. Potential 
offerors were initially requested to submit to STDA a 
statement summarizing their qualifications and their area 
or areas of expertise. Based on this information, STDA 
determined whether the minimum requirements necessary to 
submit a proposal were met and, if s o ,  the submission of a 
detailed proposal was requested. 

The RFP indicated that separ.ate consulting contracts 
would be awarded in each of the following areas: 

--Systems OperationIIntegration Consultant; 

--DC Traction Power and Electrification System 
Design; 

--Signaling System Design Consultant; and 

--Vehicle Procurement Specifications, 
Procurement and Inspection Consultant. 

Offerors were permitted to submit proposals in any or all 
areas in which the minimum requirements were met. A 
Selection Committee, appointed by STDA, evaluated the 
proposals and a competitive range was established of those 
firms most qualified to meet STDA's needs. Those firms 
were than requested to make an oral presentation and, after 
a second detailed evaluation, an award recommendation for 
each category was made. 

RSEC was found to meet the minimum qualifications in 
the Systems Operation/Tntegration Consultant area and the 
Vehicle procurement Specifications and Procurement area and 
invited to submit a proposal for those areas. The evalua- 
tion team, however, found that as compared to other 
proposals, RSEC did not have sufficient experienced 
personnel. Accordingly, RSEC was not included in the 
competitive range for an oral presentation. 

RSEC argues that its proposal should not have been 
eliminated from the discussion process. R S E C  complains 
that in several instances, the project teams proposed by 
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t h o s e  f i r m s  w h i c h  were i n c l u d e d  i n  t h e  c o m p e t i t i v e  range 
were l e d  by i n d i v i d u a l s  w i t h  l e s s  e x p e r i e n c e  t h a n  t h e  
p r o j e c t  m a n a g e r  p r o p o s e d  by RSEC. I n  a d d i t i o n ,  RSEC 
c o n t e n d s  t h a t  STDA d i s c r i m i n a t e d  a g a i n s t  s m a l l  b u s i n e s s .  
A l t h o u g h  RSEC a c k n o w l e d g e s  t h a t  smal l  b u s i n e s s  f i r m s  w e r e  
u l t i m a t e l y  s e l e c t e d  f o r  a w a r d  i n  two  o f  t h e  f o u r  a r e a s ,  
RSEC a r g u e s  t h a t  a d d i t i o n a l  p r o p o s a l s  f r o m  s m a l l  b u s i n e s s  
f i r m s  c o u l d  h a v e  b e e n  c o n s i d e r e d .  RSEC i n d i c a t e s  t h a t  o n e  
of  t h e  e v a l u a t i o n  c r i t e r i a  s t a t e s  t h a t  s i z e  a n d  b a c k g r o u n d  
w o u l d  be c o n s i d e r e d  a n d  RSEC a r g u e s  t h a t  t h e  c o n s i d e r a t i o n  
o f  s i z e  d e m o n s t r a t e s  a b i a s  a g a i n s t  v e r y  s m a l l  f i r m s .  

The  e v a l u a t i o n  o f  t e c h n i c a l  ' p r o p o s a l s  a n d  t h e  
r e s u l t i n g  d e t e r m i n a t i o n  o f  w h e t h e r  a n  o f f e r o r  s h o u l d  be 
c o n s i d e r e d  f u r t h e r ,  i . e . ,  w h e t h e r  a n  o f f e r o r  i s  w i t h i n  t h e  
c o m p e t i t i v e  r a n g e ,  a r e  m a t t e r s  w i t h i n  t h e  d i s c r e t i o n  of t h e  
c o n t r a c t i n g  a c t i v i t y .  E s s e x  E l e c t r o  E n g i n e e r s ,  Inc.; 
ACL-Fi l co  C o r p o r a t i o n ,  B-211053.2, B-211053.3, J a n .  17, 
1984, 84-1 C . P . D .  1 7 4 .  I n  r e v i e w i n g  a n  a g e n c y ' s  t e c h n i c a l  
e v a l u a t i o n ,  we w i l l  n o t  e v a l u a t e  t h e  p r o p o s a l s  de novo, b u t  
w i l l  o n l y  e x a m i n e  t h e  e v a l u a t i o n  t o  e n s u r e  t h a t  i t  h a d  a - 

r e a s o n a b l e  b a s i s .  C o h e r e n t  L a s e r  S y s t e m s ,  I n c . ,  B-204071, 
J u n e  2, 1982, 82-1 C . P . D .  1 517. A d d i t i o n a l l y ,  w e  n o t e  
t h a t  t h e  c o m p l a i n i n g  p a r t y  h a s  t h e  b u r d e n  of s h o w i n g  t h a t  
t h e  t e c h n i c a l  e v a l u a t i o n  was n o t  r e a s o n a b l e .  g. 

B a s e d  o n  t h e  r e c o r d ,  w e  f i n d  t h a t  RSEC h a s  n o t  made  
s u c h  a s h o w i n g  h e r e .  The  e v a l u a t i o n  c r i t e r i a  i n  t h e  RFP 
i n d i c a t e d  t h a t  e x p e r i e n c e  was t h e  m a j o r  f a c t o r  f o r  
d e t e r m i n i n g  t e c h n i c a l  a c c e p t a b t l i t y .  T h i s  c r i t e r i o n  
i n c l u d e d  a d e q u a t e  f i r m  s i z e  a n l  b a c k g r o u n d  t o  a c c o m p l f s h  
t h e  job, r e l e v a n t  e x p e r i e n c e  i n  s i m i l a r  p r o j e c t s  a n d  
managemen t  q u a l i f i c a t i o n s .  The  r e c o r d  shows t h a t  t h e  
e v a l u a t i o n  c o m m i t t e e  c a r e f u l l y  c o n s i d e r e d  t h e  r e s u m e s  
s u b m i t t e d  w i t h  t h e  p r o p o s a l s .  STDA s t a t e s  t h a t  t h e  e n t i r e  
s t a f f  p r o p o s e d  by  RSEC c o n s i s t e d  o f  o n l y  t h r e e  i n d i v i d u a l s  
a n d  o n l y  o n e  o f  t h e m  h a d  a c l e a r l y  e s t a b l i s h e d  b a c k g r o u n d  
i n  r a i l  t r a n s i t  w o r k .  STDA d e t e r m i n e d  t h a t  RSEC d i d  n o t  
o f f e r  t h e  c o m p r e h e n s i v e  e x p e r i e n c e  t h a t  o t h e r s  o f f e r e d  a n d  
f o u n d ,  o n  a r e l a t i v e  b a s i s ,  t h a t  RSEC's p r o p o s a l  w a s  n o t  
w i t h i n  t h e  c o m p e t i t i v e  r a n g e .  Our  d e c i s i o n s  h a v e  a p p r o v e d  
t h i s  r e l a t i v e  a p p r o a c h  t o  d e t e r m i n i n g  the c o m p e t i t i v e  r a n g e  
a n d ,  a l t h o u g h  t h e  r e c o r d  e v i d e n c e s  RSEC's d i s a g r e e m e n t  
c o n c e r n i n g  t h e  r e l a t i v e  m e r i t s  o f  p r o p o s a l s ,  w e  c a n n o t  c o n -  
c l u d e  t h a t  STDA's e v a l u a t i o n  was u n r e a s o n a b l e  o r  o t h e r w i s e  
i m p r o p e r .  L e o  K a n n e r  A s s o c i a t e s ,  B-213520, Mar. 13, 1984, 
84-1 C . P . D .  1 299; S c i e n c e  Managemen t  C o r p o r a t i o n ,  
B-207670, S e p t .  23, 1983, 83-2 C.P.D. 1 362. 
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W i t h  r e s p e c t  t o  R S E C ' s  c o m p l a i n t  t h a t  STDA 
d i s c r i m i n a t e d  a g a i n s t  s m a l l  b u s i n e s s  f i r m s ,  w e  f i n d  t h a t  
t h i s  a l l e g a t i o n  i s  n o t  s u p p o r t e d  b y  t h e  r e c o r d .  T h e r e  i s  
n o  e v i d e n c e  t h a t  S T D A  i n  a n y  way r e s t r i c t e d  s m a l l  b u s i n e s s  
f i r m s  f r o m  c o m p e t i n g  o r  d i s c r i m i n a t e d  a g a i n s t  t h e i r  p a r t l c -  
i p a t i o n .  S e c t i o n  9 o f  a t t a c h m e n t  "0"  t o  O f f i c e  o f  M a n a g e -  
m e n t  a n d  B u d g e t  (OMB) C i r c u l a r  A-102, c o n c e r n i n g  g r a n t  
p r o c u r e m e n t s ,  m e r e l y  r e q u i r e s  . t h a t  a f f i r m a t i v e  s t e p s  be 
t a k e n  t o  a s s u r e  t h a t  s m a l l  a n d  m i n o r i t y  b u s i n e s s e s  a r e  
u t i l i z e d  w h e n e v e r  p o s s i b l e .  - S e e  H i s p a n o  A m e r i c a n  
C o r p o r a t i o n ,  B-200268, Mar. 17, 1981, 81-1 C . P . D .  '1 201. 
T h e r e  i s  n o t h i n g  i n  t h e  r e c o r d  w h i c h  i n d i c a t e s  t h a t  STDA 
d i d  n o t  s o l i c i t  a n d  f a i r l y  c o n s i d e r  s m a l l  b u s i n e s s  f i r m s  
a n d ,  i n  v i e w  o f  t h e  f a c t  t h a t  t w o  o f  t h e  f o u r  c o n s u l t i n g  
c o n t r a c t s  were  a w a r d e d  t o  s m a l l  b u s i n e s s e s ,  we f i n d  t h a t  
STDA h a s  f u l f i l l e d  t h e  o b l i g a t i o n .  

C o n c e r n i n g  R S E C ' s  a l l e g a t i o n  t h a t  t h e  c o n s i d e r a t i o n  o f  
s i z e  a s  a n  e v a l u a t i o n  f a c t o r  w a s  i m p r o p e r ,  w e  f i n d  t h i s  
a l l e g a t i o n  u n t i m e l y .  T h i s  c o m p l a i n t  i n v o l v e s  an a l l e g e d  
s o l i c i t a t i o n  d e f i c i e n c y  w h i c h  was a p p a r e n t  on  t he  f a c e  o f  . 

t h e  s o l i c i t a t i o n  a n d  s u c h  a c o m p l a i n t  m u s t  be f i l e d  b e f o r e  
t h e  t i m e  s e t  f o r  r e c e i p t  o f  i n i t i a l  p r o p ' o s a l s ,  w h e n  
c o r r e c t i v e  a c t i o n  i s  m o s t  p r a c t i c a b l e .  R e l i a n c e  S t e e l  
P r o d u c t s  C o m p a n y ,  B-206754, J a n .  24, 1983, 83-1 C.P.D. 
1 77. S i n c e  R S E C ' s  o b j e c t i o n  t o  t h e  u s e  of  s i z e  a s  an 
e v a l u a t i o n  c r i t e r i a  was n o t  r a i s e d  u n t i l  a f t e r  t h e  c l o s i n g  
d a t e  f o r  r e c e i p t  o f  p r o p o s a l s ,  i t  i s  u n t i m e l y  and w i l l  n o t  
b e  c o n s i d e r e d  o n  t h e  m e r i t s .  

F i n a l l y ,  w e  n o t e  t h a t  i n  i t s  p r o t e s t ,  t o  UMTA, RSEC 
r a i s e d  a d d i t i o n a l  i s s u e s  w h i c h  U M T A  d e c l i n e d  t o  c o n s i d e r  
s i n c e  t h e y  were n o t  r a i s e d  w i t h  STDA o r  f i l e d  w i t h  UMTA i n  
a t i m e l y  m a n n e r .  We a l s o  w i l l  n o t  c o n s i d e r  t h e s e  i s s u e s .  
I n  r e v i e w i n g  g r a n t - r e l a t e d  p r o c u r e m e n t s ,  i t  is n o t  our 
i n t e n t i o n  t o  i n t e r f e r e  w i t h  t h e  f u n c t i o n  a n d  r e s p o n s i b i l i -  
t i e s  o f  g r a n t o r  a g e n c i e s  i n  a d m i n i s t e r i n g  g r a n t s .  S i n c e  
R S E C  c h o s e  n o t  t o  raise t h e s e  i s s u e s  i n  i t s  c o m p l a i n t  t o  
t h e  g r a n t e e  u n d e r  UMTA's p r o t e s t  p r o c e d u r e s ,  we now 
d e c l i n e  t o  c o n s i d e r  t h e s e  i s s u e s  a s  s u c h  a c t i o n  w o u l d  t e n d  
t o  u n d e r m i n e  t h e  e f f e c t i v e n e s s  o f  UMTA's g r a n t  a d m i n i s t r a -  
t i o n  f u n c t i o n .  
B - 1 9 6 0 7 5 ,  F e b .  6, 1980, 80-1 C.P.D. 1 99. 

S a n d e r s  Company P l u m b i n g  and H e a t i n g ,  



B-208687. 2 5 

The c o m p l a i n t  is dismissed in part and d e n i e d  in part, 

of the United S t a t e s  




